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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
' FOR

THE RAIL MEADOWS HOMEOWNERS ASSOCIATION

THIS DECLARATION is made on the date hereinafter
set forth by Springfield Marine Bank as Trustee under Trust

#53-0961-2 dated March 15, 1978 (hereinafter sometimes called

"Declarant"):;

WITNESSETH

WHEREAS, Declarant is the owner of the real property
described in Article II, Section 1, of this Declaration; and

WHEREAS, Declarant desires to subject the real proper-
ty described in Article II, Section 1, hereof to the provisions
of this Declaration to create a residential community of single-
family attached housing and to provide for the subjecting of
other real property to the provisions of this Declaration;

NOW, THEREFORE, Declarant hereby declares that the
real property described in Article II, Section 1, of this Dec-
laration, including the improvements constructed or to be con-
structed thereon, is hereby subjected to the provisions of this
Declaration and shall be held, sold, transferred, conveyed,
used, occupied, and mortgaged or otherwise encumbered subject to
the .covenants, conditions, restrictions, easements, assessments,
and liens, hereinafter set forth, which are for the purpose of
protecting the value and desirability of, and which shall run
with the title to, the real property hereby or hereafter made
subject hereto, and shall be binding on all persons having any
right, title, or interest in all or any portion of the real
property now or hereafter made subject hereto, their respective
heirs, legal representatives, successors, successors-in-title,
and assigns and shall inure to the benefit of each and every
owner of all or any portion thereof.

Article I
Definitions

Unless the context shall prohibit, certain words used
in this Declaration shall have the definitional meaning set

forth in Exhibit "A", attached hereto and by reference made a
part hereof.
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Article II
Property Subject To This Declaration

Section 1. Property Hereby Subjected To This Declara-
tion. The real property which is, by the recording of this Dec-
laration, subject to the covenants and restrictions hereafter

set forth and which, by virtue of the recording of this Decla-
" ration, shall be held, transferred, sold, conveyed, used, oc-
cupied, and mortgaged or otherwise encumbered subject to this
Declaration is the real property described in Exhibit "B", at-
tached hereto and by reference made a part hereof.

Section 2. Other Property. Only the real property de-
scribed in Section 1 of this Article II is hereby made subject
to this Declaration; provided, however, by one or more Supple-
mentary Declarations, Declarant and the Association have the
right, but not the obligation, to subject other real property
to this Declaration, as hereinafter provided.

- Article III
Association Membership and Voting Rights

Section 1. Membership. The Declarant and every Per-
son who is the record owner of a fee or undivided fee interest
in any Unit that is subject to this Declaration shall be deemed
to have a membership in the Association. The foregoing is not
intended to include Persons who hold an interest merely as se-
curity for the performance of an obligation, and the giving of
a security interest shall not terminate the Owner's membership.
No Owner, whether one or more Persons, shall have more than one
(1) membership per Unit. In the event of multiple Owners of a
Unit, votes and rights of use and enjoyment shall be as provided
in this Declaration and in the By-Laws. Membership shall be
appurtenant to and may not be separated from ownership of any
Unit. The rights and privileges of membership, including the
right to vote and to hold office, may be exercised by a member
or the member's spouse, but in no event shall more than one (1)
vote be cast nor office held for each Unit owned.

Section 2. Voting. The Association shall have two'(Z)
classes of membership, Class "A" and Class "B", as follows:

(a) Class "A". Class "A" members shall be all Owners,
with the exception of the Declarant. Class "A" members shall
be entitled to one (1) vote for each Unit owned. When more than
one Person holds an ownership interest in any Unit, the vote for
such Unit shall be exercised as those Owners themselves deter-
mine and advise the Secretary prior to any meeting. 1In the ab-
sence of such advice, the Unit's vote shall be suspended in the
event more than one Person seeks to exercise it.

-2-
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(b) Class-"B". The Class "B" member shall be the
Declarant. The Class "B" member shall be entitled to one (1)
vote for each Unit owned by Declarant. The Class "B" membership
shall terminate and become converted to Class "A" membership up-
on the happening of the earlier of the following:

(i) when the Class "A" votes total one hundred
twenty (120);

(ii) May 1, 1991; or

(iii) when, in its discretion, the Declarant so
determines.

From and after the happening of these events, whichev-
er occurs earlier, the Class "B" member shall be deemed to be a
" Class "A" member entitled to one (1) vote for each Unit it owns.

Article IV
Assessments

Section 1. Purpose of Assessment. The assessments
provided for herein shall be used for the general purposes of
promoting the recreation, health, safety, welfare, common bene-
fit, and enjoyment of the Owners and occupants of Units, includ-
ing the maintenance of real and personal property, all as may be

more specifically authorized from time to time by the Board of
Directors. ’

Section 2. Creation of the Lien and-Personal-Obliga-
tion for Assessments. Each Owner of any Unit, by acceptance
of a deed therefor, whether or not it shall be so expressed in
such deed, covenants and agrees to pay to the Association: (a)
annual assessments or charges; (b) special assessments, such
assessments to be established and collected as hereinafter pro-
vided; and (c) specific assessments against any particular Unit
which are established pursuant to the terms of this Declaration,
including, but not limited to, reasonable fines as may be im-
posed in accordance with the terms of this Declaration. All
such assessments, together with late charges, interest, not to
exceed the maximum legal rate, costs, and reasonable attorney's
fees actually incurred, shall be a charge on the land and shall
be a continuing lien upon the Unit against which each assessment
is made. Each such assessment, together with late charges, in-
terest, costs, and reasonable attorney's fees actually incurred,
shall also be the personal obligation of the person who was the
Owner of such Unit at the time the assessment fell due.. Each
Owner shall be personally liable for his or her portion of each
assessment coming due while he or she is the Owner of a Unit,
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and his or her grantee shall be jointly and severally liable for
such portion thereof as may be due and payable at the time of

- conveyance; provided, however, the liability of a grantee for
the unpaid assessments of its grantor shall not apply to any
first Mortgage holder taking title through foreclosure proceed-
ings or deed in lieu of foreclosure.

Assessments shall be paid at a uniform rate per Unit
in such manner and on such dates as may be fixed by the Board of
Directors, which may include, without limitation, acceleration,
upon ten (10) days' written notice, of the annual assessment for
delinquents. Unless otherwise provided by the Board, the as-
sessment shall be paid in monthly installments.

Section 3. Computation. It shall be the duty of
the Board to prepare a budget covering the estimated costs of
operating the Association during the coming year, which shall
‘include a capital contribution or reserve in accordance with
a capital budget separately prepared. The Board shall cause
the budget and the assessments to be levied against each Unit
for the following year to be delivered to each member at least
thirty (30) days prior to the end of the current fiscal year.
The budget and the assessment shall become effective unless
disapproved at a meeting by a Majority of the Owners. Notwith-
standing the foregoing, however, in the event the membership
disapproves the proposed budget or the Board fails for any rea-
son so to determine the budget for the succeeding year, then
and until such time as a budget :shall have been determined, as
provided herein, the budget in effect for the then current year
shall continue for the succeeding year.

Section 4. Special Assessments. In addition to the
other assessments authorized herein, the Association may levy
special assessments in any year. So long as the total amount of
special assessments allocable to each Unit does not exceed Five
Hundred ($500.00) Dollars in any one fiscal year, the Board may
impose the special assessment. Any special assessment which
would cause the amount of special assessments allocable to any
Unit to exceed this limitation shall be effective only if ap-
proved by a Majority of the Class "A" members. Special assess-
ments shall be paid as determined by the Board, and the Board
may permit special assessments to be paid in installments ex-

tending beyond the fiscal year in which the special assessment
is imposed.

Section 5. Lien for Assessments. All sums assessed
against any Unit pursuant to this Declaration, together with
late charges, interest, costs, and reasonable attorney's fees
actually incurred, as provided herein, shall be secured by a
lien on such Unit in favor of the Association. Such lien shall




be superior to all other liens and encumbrances on such Unit,
except for (a) liens of ad valorem taxes; or (b) liens for all
sums unpaid on a first Mortgage or on any Mortgage to Declarant
duly recorded in the land records of Sangamon County, Illinois,
and all amounts advanced pursuant to such Mortgage and secured
thereby in accordance with the terms of such instrument.

All other persons acquiring liens or encumbrances on
any Unit after this Declaration shall have been recorded in
such records shall be deemed to consent that such liens or en-
cumbrances shall be inferior to future liens for assessments,
as provided herein, whether or not prior consent is specif-

ically set forth in the instruments creating such liens or
encumbrances.

Section 6. Effect of Nonpayment of Assessments:  -Rem-
edies of the Association. Any assessments which are not paid
when due shall be delinquent. Any assessment delinquent for a
period of more than ten (10) days shall incur a late charge in
an amount as the Board may from time to time determine. The
Association shall cause a notice of delinquency to be given
to any member who has not paid within ten (10) days following
-the due date. If the assessment is not paid within thirty (30)
days, a lien, as herein provided, shall attach and, in addition,
the lien shall include the late charge, interest, not to exceed
the maximum legal rate, on the principal amount due, and all
late charges from the date first due and payable, all costs of
collection, reasonable attorney's fees actually incurred, and
any other amounts provided or permitted by law. In the event
that the assessment remains unpaid after sixty (60) days, the
Association may, as the Board shall determine, institute suit
to collect such amounts and to foreclose its lien. Each Owner,
by acceptance of a deed or as a party to any other type of a
conveyance, vests in the Association or its agents the right
and power to bring all actions against him or her, personally,
for the collection of such charges as a debt or to foreclose
the aforesaid lien in the same manner as other liens for the
improvement of real property. The lien provided for in this
Article shall be in favor of the Association and shall be for
the benefit of all other Owners. The Association, acting on
behalf of the Owners, shall have the power to bid on the Unit
at any foreclosure sale or to acquire, hold, lease, mortgage,
or convey the unit. No Owner may waive or otherwise except
liability for the assessments provided for herein, including,

by way of illustration, but not limitation, abandonment of the
Unit.

All payments shall be applied first to costs and attor-
ney's fees, then to late charges, then interest and then to de-
linquent assessments, then to any unpaid installments of the

B349288



- annual assessment or special assessments which are not the sub-
ject matter of suit in the order of their coming due, and then
to any unpaid installments of the annual assessment or special

assessments which are the subject matter of suit in the order
of their coming due.

Section 7. Capital Budget and Contribution. The Board
of Directors shall annually prepare a capiltal budget which shall
take into account the number and nature of replaceable assets,
the expected life of each asset, and the expected repair or re-
placement cost. The Board shall set the required capital con-
tribution, if any, in an amount sufficient to permit meeting the
projected capital needs of the Association, as shown on the cap-
ital budget, with respect both to amount and timing by annual
assessments over the period of the budget. The capital contri-
bution required shall be fixed by the Board and included within
the budget and assessment, as provided in.Section 2 of this Ar-
ticle. A copy of the capital budget shall be distributed to
each member in the same manner as the operating budget.

Section 8. Date of Commencement of Annual Assessments.
The annual assessments provided for herein shall commence as
to all Units then existing and subject to assessment under this
Declaration on the first day of the month following the convey-
ance of the first Unit by the Declarant to a Class "A" member
and shall be due and payable in a manner and on a schedule as
the Board of Directors may provide. The first annual assessment
shall be adjusted according to the number of months then remain-
ing in ‘that fiscal year. The date any Unit becomes subject to

assessment hereunder shall be the date on which the later of the
following occurs:

(a) the Unit becomes subject to this Declaration; or

(b) the appropriate official of Sangamon County, Illi-
nois, or the Village of Sherman, Illinois, issues a certificate
of occupancy or its equivalent stating that the Unit is substan-
tially complete and available for occupancy.

Section 9. Assessments by Declarant.

(a) After the commencement of assessment payments as
to any Unit, Declarant, if any, covenants and agrees to pay the
full amount of the annual assessment for each occupied Unit it
owns; notwithstanding anything contained herein to the contrary,
the Declarant shall be required to pay only fifty (50%) percent
of the annual assessment for unoccupied Units that it owns.

(b) Notwithstanding anything to the contrary herein,
the Declarant may contribute assessments due from it in services
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or materials or a combination of services and materials, rather
than in money, (herein collectively called "in kind contribu-

- tion") . The amount by which monetary assessments shall be de-
creased as a result of any in kind contribution shall be the
fair market value of the contribution. If the Declarant and
the Association agree as to the value of any contribution, the
~value shall be as agreed. If the Association and the Declarant
cannot agree as to the value of any contribution, the Declarant
shall supply the Association with a detailed explanation of the
service performed and material furnished, and the Association
shall acquire bids for performing like services and furnishing
like materials from three (3) independent contractors approved
by the Declarant who are in the business of providing such ser-
vices and materials. If the Association and the Declarant are
still unable to agree on the value of the contribution, the val-
ue shall be deemed to be the average of the bids received from
the independent contractors.

Article V
Maintenance

Section 1. Association's Responsibility. The Associa-
tion shall maintain and keep in good repair the Common Property.
"This maintenance shall include, without llmltatlon, malntenance,
repair, and replacement, subject to any insurance then in effect
of all landscaping and improvements situated on the Common Prop-
erty. The Association shall maintain all landscaping grounds
areas within the boundaries of Units, except for landscaping,
-if any,, contained within patio areas. The Association shall
maintain and keep in good repair all paved or concrete walk-
ways, driveways, private streets, parking areas and patios,
even though located partially or wholly within the boundaries
of a Unit. The Association shall maintain and keep in good
repair all water and sewer pipes or facilities which serve more

than one (1) Unit, whether located within or without a Unit's
boundaries.

The Association shall provide exterior maintenance but
not repair upon Unit improvements as follows: to paint or stain
gutters, downspouts, chimneys, decks, and, with the exception of
entry doors, garage doors, glass and their appurtenant hardware,
all exterior building surfaces, and to repair, replace and care
for roof surfaces and roof systems.

The Association shall have the right, but not the obli-
gation, to maintain property not owned by the Association where

the Board has determined that such maintenance would beneflt all
Owners.
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The foregoing maintenance shall be performed consistent
with the Community-Wide Standard.

Section 2. Owner's Responsibility. Except as pro-
vided in Section 1, above, all maintenance and repair of the
Unit shall be the responsibility of the Owner thereof. 1In ad-
dition, the Owner shall maintain all pipes, lines, ducts, con-
duits, or other apparatus which serve only the Unit, whether
located within or without a Unit's boundaries (including all
gas, electricity, water, sewer or air conditioning pipes,
lines, ducts, conduits, chimney flues (which are to be regu-
larly cleaned) or other apparatus serving only the Unit). Such
maintenance shall be performed consistent with this Declaration
and the Community-Wide Standard established pursuant hereto.

In the event that the Board of Directors of the Association de-
termines that (a) any Owner has failed or refused to discharge
properly his obligations with regard to the maintenance, repair,
or replacement of items for which he is responsible hereunder;
or (b) that the need for maintenance, repair, or replacement,
which is the responsibility of the Association hereunder, is
caused through the willful or negligent act of an Owner, his or
her family, guests, lessees, or invitees, and is not covered or
paid for by insurance, in whole or in part, then, the Associa-
tion may perform the repair, replacement or maintenance and
shall, except in the event of an emergency situation, give the
Owner written notice of the Association's intent to provide such
necessary maintenance, repair, or replacement, at Owner's sole
cost and expense. The notice shall set forth with reasonable
particularity the maintenance, repairs, or replacement deemed
necessary. The Owner shall have ten (10) days within which to
complete such maintenance, repair, or replacement, or, in the
event that such maintenance, repair, or replacement is not ca-
pable of completion within a ten (10) day period, to commence
such work which shall be completed within a reasonable time. If
any Owner does not comply with the provisions hereof, the Asso-
ciation may provide any such maintenance, repair, or replacement
at Owner's sole cost and expense, and all costs shall be added
to and become a part of the assessment to which such Owner is
subject and shall become a lien against the Unit.

Section 3. Party Walls.

(a) General Rules of Law to Apply. Each wall built
as a part of the original construction of the Units which shall
serve and separate any two (2) adjoining Units shall constitute
a party wall and, to the extent not inconsistent with the provi-
sions of this Section, the general rules of law regarding party
walls and liability for property damage due to negligence or
willful acts or omissions shall apply thereto.
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(b) Sharing of Repair and Maintenance. The cost ’
of reasonable repair and maintenance of a party wall shall
be shared by the Owners who make use of the wall in equal
proportions.

(c) Damage and Destruction. If a party wall is de-
stroyed or damaged by fire or other casualty, then to the extent
that such damage is not covered by insurance and repaired out
of the proceeds of insurance, any Owner who has used the wall
may restore it, and if the other Owner or Owners thereafter make
use of the wall, they shall contribute to the cost of restora-
tion thereof in equal proportions without prejudice, however,
to the right of any such Owners to call for a larger contribu-
tion from the others under any rule of law regarding liability
for negligent or willful acts or omissions.

(d) Weatherproofing. Notwithstanding any other pro-
vision of this Section, to the extent that such damage is not
covered and paid by the insurance provided for herein, an Owner
who by his negligent or willful act causes any party wall to be
exposed to the elements shall bear the whole cost of furnishing
the necessary protection against such elements.

(e) Right to Contribution Runs With Land. The right
of any owner to contribution from any other owner under this
Section shall be appurtenant to the land and shall pass to such
owner's successors-in-title.

Article VI
Use Restrictions and Rules

Section 1. General. The Board of Directors may, from
time to time, without consent of the members, promulgate, mod-
ify, or delete use restrictions and rules and regulations appli-
cable to the Units and the Common Property. Such regulations
and use restrictions shall be binding upon all Owners and oc-
cupants until and unless overruled, cancelled, or modified in
a regular or special meeting by the vote of Class "A" members
holding a Majority of the total votes in the Association and by
the vote of the Class "B" member, so long as such membership
shall exist. The foregoing notwithstanding, the Association
shall not, without the consent of Declarant, so long as Declar-
ant has an unexpired option to subject property to this Decla-
ration, adopt, modify, or delete any use restriction, rule, or

regulation concerning new construction without the written con-
sent of Declarant.

Section 2. Use of Units. All Units shall be used for .
single-family residential purposes exclusively. No business or
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business activity shall be carried on or upon any Unit at any
time except with the written approval of the Association. Leas-

ing of a Unit shall not be considered a business or business
activity.

Section 3. Signs. No sign of any kind shall be
erected by an Owner w1tE1n the Community without the written

consent of the Board. The Board shall have the right to erect
reasonable and appropriate signs.

Section 4. Parking and Garages. Owners shall park
only in their garage or in the driveway serving their Unit and
then subject to such reasonable rules and regulations as the
Board of Directors may adopt. All commercial vehicles, trac-
tors, mobile homes, trailers (either with or without wheels),
campers, camper trailers, boats and other watercraft, and boat
trailers must be parked within a garage unless otherwise per-
mitted by the Board. No garage may be altered in such a manner
that the number of automobiles which may reasonably be parked
therein after the alteration is less than the number of automo-
biles that could have reasonably been parked in the garage as
originally constructed.

Section 5. Leasing. Units may be leased for residen-
tial purposes. Units may be rented only in their entirety; no

fraction or portion may be rented. There shall be no subleas-
ing of units or assignment of leases. No transient tenants may
be accomodated in a unit. All leases shall be in writing. All
leases ‘and lessees are subject to the provisions of the Declara-
tion, By-Laws and rules and regulations adopted pursuant there-
to. All rentals must be for a term of no less than one (1)
year. The unit owner must make available to the tenant copies
of the Declaration, By-Laws, and rules and regulations. Any
violation of the Declaration, By-Laws or rules and regulations
is deemed to be a violation of the terms of the lease and au-
thorizes the owner/lessor to terminate the lease without liabil-
ity and to evict the tenant/lessee in accordance with Illinois
law. The owner/lessor hereby delegates and assigns to The Rail
'Meadows Homeowners Association, acting through the Board, the
power and authority to enforce against the tenant/lessee all
breaches resulting from the violation of the Declaration, By-
Laws and the rules and regulations, including the power and au-
thority to evict the tenant on behalf and for the benefit of
the owner of said unit, in accordance with the terms hereof,
for violations of this Declaration, By-Laws, or of the rules
and regulations. In the event the Association proceeds to
evict the tenant, any costs not collected from the tenant, in-
cluding attorney's fees and court costs, associated with the
eviction shall be specially assessed against the unit and the
owner thereof, such being deemed hereby as an expense which
benefits the leased unit and the owner thereof.

-10-
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Section 6. Occupants Bound. All provisions of the
Declaration and of any rules and regulations or use restrictions
promulgated pursuant thereto which govern the conduct of Owners

and which provide for sanctions against Owners shall also apply
to all occupants of any Unit.

Section 7. Animals and Pets. No animals, livestock,
~or poultry of any kind may be raised, bred, kept, or permitted
on any Unit, with the exception of dogs, cats, or other usual

and common household pets in reasonable number, as determined
by the Association; provided, however, those pets which are
kept, bred, or maintained for any commercial purpose, permitted
to roam free, or, in the sole discretion of the Association,
endanger the health, make objectionable noise, or constitute a
nuisance or inconvenience to the Owners of other Units or the
owner of any property located adjacent to the Community may be
removed by the Association. .Dogs which are household pets shall
at all times whenever they are outside a Unit be confined on a
leash held by a responsible Person. Dogs shall be walked only
in those areas designated by the Association.

Section 8. Nuisance. It shall be the responsibility
of each Owner to prevent the development of any unclean, un-
healthy, unsightly, or unkempt condition of his or her Unit.

No Unit shall be used, in whole or in part, for the storage of
any property or thing that will cause such Unit to appear to be
in an unclean or untidy condition or that will be obnoxious to
the eye; nor shall any substance, thing, or material be kept up-
on any ‘Unit that will emit foul or obnoxious odors or that will
cause any noise or other condition that will or might disturb
the peace, quiet, safety, comfort, or serenity of the occupants
of surrounding property. No noxious or offensive activity shall
be carried on upon any Unit, nor shall anything be done thereon
tending to cause embarassment, discomfort, annoyance, or nui-
sance to any person using any property adjacent to the Unit.
There shall not be maintained any plants or animals or device

or thing of any sort whose activities or existence in any way

is noxious, dangerous, unsightly, unpleasant, or of a nature as
may diminish or destroy the enjoyment of the Community.

Section 9. Unsightly or Unkempt Conditions. The pur-
suit of hobbies or other activities, including specifically,
without limiting the generality of the foregoing, the assembly
and disassembly of motor vehicles and other mechanical devices,
which might tend to cause disorderly, unsightly, ‘or unkempt con-

ditions, shall not be pursued or undertaken in any part of the
Community.

Section 10. Architectural Standards. The Board of Di-
rectors shall have the authority and standing, on behalf of the
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Association, to enforce in courts of competent jurisdictions de-
cisions of either Committee established in subsections (a) and
(b) of this Section 10. This Article may not be amended without
the Declarant's written consent, so long as the Declarant owns

any land subject to this Declaration or subject to annexation to
this Declaration.

No construction, which term shall include within its
definition staking, clearing, excavation, grading, and other
site work, and no plantings or removal of plants, trees, or
shrubs shall take place except in strict compliance with this
Section, until the requirements thereof have been fully met,

and until the approval of the appropriate Committee has been
obtained.

(a) New Construction Committee. The New Construction
Committee (NCC) shall have exclusive jurisdiction over all orig-
inal construction on any portion of the Properties. The NCC
shall prepare and, on behalf of the Board of Directors, shall
promulgate design guidelines and application procedures. The
standards and procedures shall be those of the Association, and
the NCC shall have sole and full authority to prepare and to
-amend the standards and procedures. It shall make both avail-
able to Owners, builders, and developers who seek to engage in
development of or construction upon all or any portion of the
Properties and who shall conduct their operations strictly in
accordance therewith. Until all of the Properties contained in
Exhibits "B" and "C" have been conveyed to purchasers in the
normal course of development and sale, or until the right of
the Declarant to submit such properties expires, the Declarant
retains the right to appoint all members of the NCC, which shall
consist of at least three (3), but no more than five (5), per-
sons. There shall be no surrender of this right prior to that
time, except in a written instrument in recordable form executed
by Declarant. Upon the expiration of such right, the Board of
Directors shall appoint the members in the same manner as pro-
vided in subsection (b) for the Modifications Committee.

(b) Modifications Committee. The Modifications Com-
mittee (MC) shall consist of at least three (3) and no more than
five (5) members, all of whom shall be appointed by the Board of
Directors. At the time when thirty-eight (38) units have been
sold, the MC shall be turned over to The Rail Meadows Homeown-
ers Association. The MC shall have exclusive jurisdiction over
modifications, additions, or alterations made on or to existing
Residential Units or structures containing Residential Units and
the open space, if any, appurtenant thereto; provided, however,
the MC may delegate this authority to the appropriate board or
committee of any residential association subsequently created
or subsequently subjected to this Declaration so long as the MC
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has determined that such board or committee has in force review
and enforcement practices, procedures and appropriate standards
at least equal to those of the MC. Such delegation may be re-

voked and jurisdiction reassumed at any time by written notice.

The MC shall promulgate detailed Standards and Proce-
dures governing its area of responsibility and practice. 1In
addition thereto, the following shall apply. Plans and speci-
fications showing the nature, kind, shape, color, size, materi-
als, and location of such modifications, additions, or altera-
tions, shall be submitted to the Modifications Committee for
approval as to quality of workmanship and design and harmony of "
external design with existing structures, and as to location in
relation to surrounding structures, topography, and finish grade
elevation. No permission or approval shall be required to re-
paint in accordance with an originally approved color scheme,
or to rebuild in accordance with originally approved plans and
specifications. Nothing contained herein shall be construed to
limit the right of an owner to remodel the interior of his resi-
dence, or to paint the interior of his residence any color de-
sired. 1In the event the MC fails to approve or to disapprove
such plans or to request additional information reasonably re-

quired within forty-five (45) days after submission, the plans
shall be deemed approved.

Section 11. Antennas. No exterior television or radio
antennas of any kind shall be placed, allowed, or maintained up-
on any portion of the Community, including any Unit, without the
prior written consent of the Board or its designee. The Asso-
ciation may erect an aerial for a master antenna system, should
any such master system or systems be utilized by the Association
and require any such exterior antenna.

‘Section 12. Golf Course Access. Access to The Rail
Golf Club and its course 1s strictly subject to the rules and
procedures of The Rail. No Owner or occupant gains any rights

to enter or to use the facilities by virtue of such ownership
or occupancy.

Section 13. Refuse Collection.

(a) With respect to Residential Units for which com-
mon refuse collection facilities are not provided, refuse shall
be deposited in closed garbage cans or sealed garbage bags and
taken to the curb for scheduled collection no more than twelve
(12) hours before such collection is scheduled to occur. Emp-
tied cans shall be removed from the curb as soon as practicable
following such collection. Except when temporarily placed at
‘the curb for scheduled collection, all garbage cans and other
refuse containers shall be kept in a suitable storage area, not
‘'visible from any street, Common Areas, or neighboring property.
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(b) With respect to Residential Units for which common
refuse collection facilities are provided, all refuse shall be
deposited in such facilities in sealed garbage bags. No refuse
shall be stored or deposited in or around such Residential Unit
Lot except in a designated common refuse collection facility.

Article VII
Insurance and Casualty Losses

Section 1. Insurance. The Association's Board of Di-
rectors or its duly authorized agent shall have the authority
to and shall obtain insurance for all insurable improvements
on the Common Property and for all buildings containing Units.
This insurance shall cover loss or damage by fire or other haz-
ards, including extended coverage, vandalism, and malicious
mischief and shall be in an amount sufficient to cover the full
replacement cost of any repair or reconstruction in the event
of damage or destruction from any such hazard.

The Board shall obtain a publlc liability policy ap-
plicable to the Common Property covering the Association and its
members for all damage or injury caused by the negligence of the
Association or any of its members or agents, and, if reasonably
available, directors' and officers' liability insurance. The
public liability policy shall have a combined single limit of
at least One Million ($1,000,00Q0.00) Dollars.

Premiums for all insurance shall be common expenses of
the Association. The policies may contain a reasonable deducti-
ble, and the amount thereof shall be added to the face amount
of the policy in determining whether the insurance at least
equals the full replacement cost. The deductible shall be paid
by the party who would be responsible for the repair in the
absence of insurance and in the event of multiple parties shall
be allocated in relation to the amount each party's loss bears
to the total. Deductibles on damage caused by errant golf balls
shall be allocated either to the Owner or golfer as provided

by law, but under no circumstances shall the Association be
responsible.

All such insurance coverage obtained by the Board of
Directors shall be written in the name of the Association, as
trustee, for the respective benefitted parties, as further iden-
tified in subparagraph (b), below. Such insurance shall be gov-
erned by the provisions hereinafter set forth:

(a) All policies shall be written with a éompany li-
censed to do business in Illinois and holding a rating of XI or
better in the Financial Category as established by A. M. Best
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Company, Inc., if available, or, if not available, the most
nearly equivalent rating.

(b) All policies shall be for the benefit of the Unit
Owners and their Mortgagees, as their interests may appear.

(c) Exclusive authority to adjust losses under poli-
‘cies obtained by the Association shall be vested in the Asso-
ciation's Board of Directors; provided, however, no Mortgagee
“having an interest in such losses may be prohibited from par-

ticipating in the settlement negotiations, if any, related
thereto.

(d) In no event shall the insurance coverage obtained
and maintained by the Association's Board of Directors hereunder
be brought into contribution with insurance purchased by indi-
vidual Owners, occupants, or their Mortgagees, and the insurance
carried by the Association shall be primary.

(e) All casualty insurance policies shall have an in-
flation guard endorsement and an agreed amount endorsement if
these are reasonably available and all insurance policies shall
be reviewed annually by one or more qualified persons, at least
one of whom must be in the real estate industry and familiar
with construction in the Sangamon County, Illinois, area.

(f) The Association's Board of Directors shall be re-
quired to make every reasonable :effort to secure insurance poli-
cies that will provide for the following:

(i) a waiver of subrogation by the insurer as
to any claims against the Association's Board of Directors,
its manager, the Owners and their respective tenants, servants,
agents, and guests;

(ii) a waiver by the insurer of its rights to
repair and reconstruct instead of paying cash;

(iii) that no policy may be cancelled, invali-

dated, or suspended on account of any one or more individual
Oowners;

(iv) that no policy may be cancelled, invali-
dated, or suspended on account of any defect or the conduct of
any director, officer, or employee of the Association or its
duly authorized manager without prior demand in writing deliv-
ered to the Association to cure the defect or to cease the con-
duct and the allowance of a reasonable time thereafter within

which a cure may be effected by the Association, its manager,
any Owner or Mortgagee;
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(v) that any "other insurance" clause in any
policy exclude individual Owners' policies from consideration;
and

(vi) that no policy may be cancelled or substan-
tially modified without at least ten (10) days' prior written
notice to the Association.

In addition to the other insurance required by this
Section, the Board shall obtain workmen's compensation insur-
ance, if and to the extent necessary, to satisfy the require-
ments of applicable laws, and a fidelity bond or bonds on
directors, officers, employees, and other persons handling or
responsible for the Association's funds. The amount of fidel-
ity coverage shall be determined in the directors' best business
judgment. Bonds shall contain a waiver of all defenses based -
upon the exclusion of persons serving without compensation and
may not be cancelled or substantially modified without at least
ten (10) days' prior written notice to the Association. 'The
Association shall also obtain construction code endorsements,
steam boiler coverage, and flood insurance, if and to the extent
necessary to satisfy the reqgirements of The Mortgage Corporation
or the Federal National Mortgage Association.

Section 2. Damage and Destruction.

(a) In General. Immediately after the damage or de-
struction by fire or other casualty to all or any improvement
- covered by insurance written in the name of the Association, the
Board of Directors or its duly authorized agent shall proceed
with the filing and adjustment of all claims arising under such
insurance and obtain reliable and detailed estimates of the cost
of repair or reconstruction of the damaged or destroyed proper-
ty. Repair or reconstruction, as used in this paragraph, means
repairing or restoring the property to substantially the same

condition and location that existed prior to the fire or other
casualty.

(b) Repair and Reconstruction. Any damage or destruc-
tion shall be repaired or reconstructed unless, within sixty
(60) days after the casualty, at least seventy-five (75%) per-
cent of the Class "A" members and the Class "B" member, so long
as such membership shall exist, shall otherwise agree. If the
damage includes damage to a Unit, the written consent of the
Owner or Owners of the affected Unit(s) must be obtained as part
of the seventy-five (75%) percent. If for any reason either the
amount of the insurance proceeds to be paid as a result of such

~damage or destruction, or reliable and detailed estimates of the
cost of repair or reconstruction, or both, are not made avail-
able to the Association within such period, then the period
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shall be extended until such information shall be made avail-
able; provided, however, such extension shall not exceed sixty
(60) days. No Mortgagee shall have the right to participate in
the determination of whether damage or destruction shall be re-
paired or reconstructed.

If the damage or destruction for which the insurance
proceeds are paid is to be repaired or reconstructed and such
proceeds are not sufficient to defray the cost thereof, the
Board of Directors shall, without the necessity of a vote of
the Association's members, levy a special assessment against
all Owners in proportion to the number of Units owned by such
Owners. Additional assessments may be made in like manner at
any time during or following the completion of any repair or
reconstruction. If the funds available from insurance exceed
the costs of repair or reconstruction or if the improvements are
not repaired or reconstructed, such excess shall be deposited
to the benefit of the Association; provided that the Owner and
Mortgagee of any Unit for which proceeds are received agree to
the distribution as their interest may appear.

In the event that it should be determined by the As-
sociation in the manner described above that the damage or
destruction shall not be repaired or reconstructed and no alter-
native improvements are authorized, then and in that event the
property shall be restored to its natural state and maintained

as an undeveloped portion of the Common Property by the Associa-
tion in a neat and attractive condition.

Article VIII
Condemnation

Section 1. Common Property. If the taking involves a
portion of the Common Property on which improvements have been
constructed, then, unless within sixty (60) days after such tak-
ing, the Class "B" member (if such membership shall then exist)
and at least seventy-five (75%) percent of the Class "A" members
of the Association shall otherwise agree, the Association shall
restore or replace such improvements so taken on the remaining
land included in the Common Property to the extent lands are
available therefor. The provisions of Article VII, Section 2,
above, applicable to Common Property improvements damage, shall
govern replacement or restoration and the actions to be taken
in the event that the improvements are not restored or replaced.

Section 2. Units. If the taking includes one or more
Units, or any part or parts thereof, whether or not there is in-
cluded in the taking any part of the Common Property, then the
award shall be disbursed and all related matters shall be han-
dled pursuant to and in accordance with the consent of no less
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than fifty (50%) percent of all Owners expressed in a duly re-
corded amendment to this Declaration; provided that the consent
of the Owner or Owners of the Unit or Units so taken must first
be obtained. If such consent cannot be obtained, the funds
shall be disbursed as the court may determine.

Article IX
Annexation of Additional Property

Section 1. Annexation Without Approval of Class "A"
Membership. :

(a) As the owner thereof or, if not the owner,. with
the consent of the owner thereof, Declarant shall have the uni-
lateral right, privilege, and option from time to time at any
time until June 1, 1999, to subject all or any portion of the
real property described in Exhibit "C", attached hereto and by
reference made a part hereof to the provisions of this Declara-
tion and the jurisdiction of the Association by filing for rec-
ord in the Office of the Recorder of Deeds of Sangamon County,
Illinois an amendment or supplementary declaration in respect to
the property being annexed. Any such annexation shall be effec-
tive upon the filing for record of such supplementary declara-
tion unless otherwise provided therein.

(b) The rights reserved unto Declarant to subject ad-
ditional land to the Declaration shall not be implied or con-
strued so as to impose any obligation upon Declarant to subject
any of such additional land to this Declaration or to the jur-
isdiction of the Association nor any obligation, if subjected,
to build housing of the same type, design, or materials. If
such additional land is not subjected to this Declaration, De-
clarant's reserved rights shall not impose any obligation on
Declarant to impose any covenants and restrictions similar to
those contained herein upon such additional land nor shall such
rights in any manner limit or restrict the use to which such
additional land may be put by Declarant or any subsequent owner
thereof, whether such uses are consistent with the covenants and
restrictions imposed hereby or not.

Section 2. Annexation With Approval of Class "A" Mem-
bership. Subject to the consent of the Owner thereof, upon the
affirmative vote of a majority of the Class "A" members of the
Association present or represented by proxy at a meeting duly .
called for such purpose, the Association may annex other real
property to the provisions of this Declaration and the jurisdic-
tion of the Association by filing for record in the Office of
the Recorder of Deeds of Sangamon County, Illinois, an
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amendment or supplementary declaration in respect to the proper-
ty being annexed. Any such amendment or supplementary declara-
tion shall be signed by the President and Secretary of the Asso-
ciation, and any such annexation shall be effective upon the
filing for record of such amendment or supplementary declaration
unless otherwise provided therein. The time within which and
the manner in which notice of any such meeting of the Class "A"
members of the Association called for the purpose of determining
whether additional property shall be annexed, and the quorum re-
quired for the transaction of business at any such meeting, is
specified in the By-Laws of the Association.

Article X
Mortgagee Provisions

The following provisions are for the benefit of holders
of first Mortgages on Units in the Community. The provisions of
this Article apply to both this Declaration and to the By-Laws,
notwithstanding any other provisions contained therein.

Section 1. Notices of Action. An institutional hold-
er, insurer, or guarantor of a first Mortgage, who provides
written request to the Association (such request to state the
name and address of such holder, insurer, or guarantor and the
Unit number), (therefore becoming an "eligible holder"), w1ll
be entitled to timely written notlce of:

. (a) any condemnation loss or any casualty loss which
affects a material portion of the Community or which affects any
Unit on which there is a first Mortgage held, insured, or guar-
anteed by such eligible holder;

(b) any delinquency in the payment of assessments or

- charges owed by an Owner of a Unit subject to the Mortgage of
such eligible holder, where such delinquency has continued for

a period of sixty (60) days; provided, however, notwithstanding
this provision, any holder of a first Mortgage, upon request, is
entitled to written notice from the Association of any default
in the performance by an Owner of a Unit of any obligation under
the Declaration or By-Laws of the Association which is not cured
within sixty (60) days;

(c) any lapse, cancellation, or material modification
of any insurance policy maintained by the Association; or

(d) any proposed action which would reqgire the consent
of a specified percentage of Mortgage holders.

Section 2. Special FHLMC Provision. So long as
required by the Federal Home Loan Mortgage Corporation (The
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Mortgage Corporation), the following provisions apply in addi-
tion to and not in lieu of the foregoing. Unless two-thirds

(2/3) of the first Mortgagees or Owners give their consent, the
Association shall not:

(a) by act or omission seek to abandon, partition,
subdivide, encumber, sell, or transfer the Common Property which
" the Association owns, directly or indirectly (the granting of

easements for public utilities or other similar purposes con-
sistent with the intended use of the Common Property shall not
be deemed a transfer within the meaning of this subsection);

(b) change the method of determining the obligations,

assessments, dues, or other charges which may be levied against
an Owner;

(c) by act or omission change, waive, or abandon any
scheme of regulations or enforcement thereof pertaining to the
architectural design or the exterior appearance and maintenance
of Units and of the Common Property (The issuance and amendment
of architectural standards, procedures, rules, and regulations
or use restrictions shall not constitute a change, waiver, or
abandonment within the meaning of this subsection.);

(d) fail to maintain fire and extended coverage insur-
ance, as required by this Declaration; or

(e) use hazard insurance proceeds for any Common Prop-
erty losses for other than the repair, replacement, or recon-
struction of such property.

Nothing contained in Article X, Section 2, of this Dec-
laration shall be construed to reduce the percentage vote that

must otherwise be obtained under the Declaration for any of the
acts set out in this Section 2.

First Mortgagees may, jointly or singly, pay taxes
or other charges which are in default and which may or have be-
come a charge against the Common Property and may pay overdue
premiums on casualty insurance policies or secure new casualty
insurance coverage upon the lapse of an Association policy, and
first Mortgagees making such payments shall be entitled to im-
mediate reimbursement from the Association.

Section 3. No Priority. No provision of this Decla-
ration or the By-Laws gives or shall be construed as giving any
Owner or other party priority over any rights of the first Mort-
gagee of any Unit in the case of distribution to such Owner of

insurance proceeds or condemnation awards for losses to or a
taking of the Common Property.
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Section 4. Notice to Association. Upon request, each
Unit Owner shall be obligated to furnish to the Association the

name and address of the holder of any mortgage encumbering such
Owner's Unit.

Article XI
Easements

Section 1. Easements for Encroachment and Overhang.

There shall be reciprocal appurtenant easements for encroachment
and overhang as between each Unit and such portion or portions
of the Common Property adjacent thereto or as between adjacent
Units due to the unintentional placement or settling or shift-
ing of the improvements constructed, reconstructed, or altered
thereon (in accordance with the terms of this Declaration) to a
distance of not more than five (5) feet, as measured from any
point on the common boundary between each Unit and the adjacent
portion of the Common Property or as between adjacent Units, as
the case may be, along a line perpendicular .to such boundary at
such point; provided, however, in no event shall an easement for
encroachment exist if such encroachment occurred due to willful
conduct on the part of an Owner, tenant, or the Association.

Section 2. Easements for Use and Enjoyment.

. (a) Every Owner of a Unit shall have a right and ease-
ment of ingress and egress, use :and enjoyment in and to the Com-
mon Property which shall be appurtenant to and shall pass with
the title to his Unit, subject to the following provisions:

(i) the right of the Association to charge rea-
sonable admission and other fees for the use of any portion of
the Common Property and to limit the number of guests of Unit
Owners and tenants who may use the Common Property;

(ii) the right of the Association to suspend the
voting rights of a Unit Owner and the right of an Owner to use
the recreational facilities in the Community, if any, for any
period during which any assessment against his Unit which is
hereby provided for remains unpaid; and, for a reasonable period

of time for an infraction of the Declaration, By-Laws, or rules
and regulations;

(iii) the right of the Association to borrow mon-
ey for the purpose of improving the Common Property, or any por-
tion thereof, or for construction, repairing or improving any
facilities located or to be located thereon, and give as secur-
ity for the payment of any such loan a mortgage conveying all
or any portion of the Common Property; provided, however, the
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lien and encumbrance of any such mortgage given by the Associa-
tion shall be subject and subordinate to any rights, interests,
options, easements and privileges herein reserved or established
for the benefit of Declarant, or any Unit or Unit Owner, or the
holder of any Mortgage, irrespective of when executed, given by
Declarant or any Unit Owner encumbering any Unit or other prop-
erty located within the Community (Any provision in this Decla-
" ration or in any such Mortgage given by the Association to the
contrary notwithstanding, the exercise of any rights therein by
the holder thereof in the event of a default thereunder shall
not cancel or terminate any rights, easements or privileges
herein reserved or established for the benefit of Declarant,

or any Unit or Unit Owner, or the holder of any mortgage, irre-
spective of when executed, given by Declarant or any Unit Owner

encumbering any Unit or other property located within the Com-
munity.); and ’ :

(iv) the right of the Association to dedicate or
transfer all or any portion of the Common Property subject to
such conditions as may be agreed to by the members of the As-
sociation. No such dedication or transfer shall be effective
unless an instrument agreeing to such dedication or transfer
has been approved by at least a Majority of the votes which the
Class "A" members of the Association present, or represented by
proxy, are entitled to cast at a meeting duly called for such
purpose and by the Class "B" member of the Association, so long
as such membership shall exist.

(v) the right of golf balls unintentionally to
come upon the Common Property or any Unit and for golfers at
reasonable times and in a reasonable manner to come upon the
Common Property and upon the exterior areas of any Unit to re-
trieve errant golf balls.

(b) Any Unit Owner may delegate his or her right of
use and enjoyment in and to the Common Property and facilities
located thereon to the members of his family, his tenants and
guests and shall be deemed to have made a delegation of all such
rights to the occupants of any leased Unit.

Section 3. Easements for Utilities. There is here-
by reserved to the Association blanket easements upon, across,
above and under all property within the Community for access,
ingress, egress, installation, repairing, replacing, and main-
taining all utilities serving the Community or any portion
thereof, including, but not limited to, gas, water, sanitary
sewer, telephone and electricity, as well as storm drainage and
any other service such as, but not limited to, a master televi-
sion antenna system, cable television system, or security system
which the Association might decide to have installed to serve
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the Community. It shall be expressly permissible for the Asso-
ciation or its designee, as the case may be, to install, repair,
replace, and maintain or to authorize the installation, repair-
ing, replacing, and maintaining of such wires, conduits, cables
and other equipment related to the providing of any such util-
ity or service. Should any party furnishing any such utility
or service request a specific license or easement by separate

recordable document, the Board shall have the right to grant
such easement.

Section 4. Easement for Entry. The Association shall
have an easement to enter into any Unit for emergency, secur-
ity, safety, and for other purposes reasonably necessary for the
proper maintenance and operation of the Community, which right
may be exercised by the Association's Board of Directors, offi-
cers, agents, employees, managers, and all policemen, firemen,
ambulance personnel, and similar emergency personnel in the per-
formance of their respective duties. Except in an emergency
situation, entry shall only be during reasonable hours and af-
ter notice to the Owner. This right of entry shall include the
right of the Association to enter a Unit to cure any condition
which may increase the possibility of a fire or other hazard in
the event an Owner fails or refuses to cure the condition upon
request by the Board.

Article XII
General Provisions

Section 1. Enforcement. Each Owner and every occu-
pant of a Unit shall comply strictly with the By-Laws, the rules
and regulations, the use restrictions, as they may be lawfully
amended or modified from time to time, and with the covenants,
conditions, and restrictions set forth in this Declaration and
in the deed to his or her Unit, if any. The Board of Directors
may impose fines or other sanctions, which shall be collected
as provided herein for the collection of assessments. Failure
to comply with this Declaration, the By-Laws or the rules and
regulations shall be grounds for an action to recover sums due .
for damages or injunctive relief, or both, maintainable by the
Board of Directors, on behalf of the Association, or, in a prop-
er case, by an aggrieved Owner. Failure by the Association or
any Owner to enforce any of the foregoing shall in no event be
deemed a waiver of the right to do so thereafter.

Section 2. Self-Help. 1In addition to any other reme-
dies provided for herein, the Association or its duly authorized

agent shall have the power to enter upon a Unit or any portion
of the Common Property to abate or remove, using such force as
may be reasonably necessary, any erection, thing or condition
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which violates this Declaration, the By-Laws, the rules and reg-
ulations, or the use restrictions. Unless an emergency situa-
tion exists, the Board shall give the violating Unit Owner ten
(10) days' written notice of its intent to exercise self-help.
All costs of self-help, including reasonable attorney's fees
actually incurred shall be assessed against the violating Unit
Owner and shall be collected as provided for herein for the col-
lection of assessments.

Section 3. Duration. The provisions of this Declara-
tion shall run with and bind the land and shall be and remain
in effect perpetually to the extent permitted by law; provided,
however, so long as Illinois law limits the period during which
covenants restricting lands to certain uses may run, and provi-
sions of this Declaration affected thereby shall run with and
bind the land so long as permitted by such law, and such provi-
sions may be renewed or extended, in whole or in part, beyond
the initial period permitted by such law for successive periods
not to exceed the period permitted by such law, provided such
renewal or extension is approved by at least a Majority of the
votes which the Class "A" members of the Association present
or represented by proxy are entitled to cast at a meeting duly
called for such purpose. Further, no such renewal or exten-
sion shall be effective unless there is filed for record in the
Office of the Recorder of Deeds of Sangamon County, Illinois,
on or before the effective date thereof an instrument executed
by the President and Secretary of the Association which shall
state the terms of such renewal or extension and which shall
contain a certification by such Secretary that such extension
and renewal was duly approved by the Class "A" members of the
Association. Every purchaser or grantee of any interest in any
real property subject to this Declaration, by acceptance of a
deed or other conveyance therefor, thereby agrees that such
provisions of this Declaration may be extended and renewed as
provided in this Section.

Section 4. Amendment. This Declaration may be amended
unilaterally at any time and from time to time by Declarant (a)
if such amendment is necessary to bring any provision hereof in-
to compliance with any applicable governmental statute, rule, or
regulation or judicial determination which shall be in conflict
therewith; (b) if such amendment is reasonably necessary to
enable any reputable title insurance company to issue title in-
surance coverage with respect to the Units subject to this Dec-
laration; (c) if such amendment is required by an institutional
or governmental lender or purchaser of mortgage loans, includ-
ing, for example, the Federal National Mortgage Association or
Federal Home Loan Mortgage Corporation, to enable such lender
or purchaser to make or purchase mortgage loans on the Units
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subject to this Declaration; or (d) if such amendment is neces-
sary to enable any governmental agency or reputable private in-
surance company to insure mortgage loans on the Units subject

to this Declaration; provided, however, any such amendment shall
not adversely affect the title to any Owner's Unit unless any
such Unit Owner shall consent thereto in writing. Further, so
long as the Class "B" membership exists, Declarant may unilat-
erally amend this Declaration for any other purpose; provided,
however, any such amendment shall not materially adversely af-
fect the substantive rights of any Unit Owner hereunder, nor

shall it adversely affect title to any Unit without the consent
‘of the affected Unit Owner.

In addition to the above, this Declaration may be
amended upon the affirmative vote or written consent, or any
combination thereof, of at least a majority of the Class "A"
members and the consent of the Declarant, so long as Declarant
has an unexpired option to subject property to this Declaration.
Amendments to this Declaration shall become effective upon rec-
ordation in the Sangamon County, Illinois records, unless a
later effective date is specified therein.

Section 5. Partition. The Common Property shall re-
main undivided, and no Person shall bring any action for parti-
tion or division of the whole or any part thereof without the
written consent of all Owners of all portions of the property
located within the Community and without the written consent
of all holders of all Mortgages encumbering any portion of the
property, including, but not necessarily limited to, the Units
located within the Community.

Section 6. Gender and Grammar. The singular, wherev-
er used herein, shall be construed to mean the plural, when ap-

plicable, and the use of the masculine pronoun shall include the
neuter and feminine.

Section 7. Severability. Whenever possible, each pro-
vision of this Declaration shall be interpreted in such manner
as to be effective and valid, but if the application of any
provision of this Declaration to any person or to any property
shall be prohibited or held invalid, such prohibition or inva-
lidity shall not affect any other provision or the application
of any provision which can be given effect without the invalid
provision or application, and, to this end, the provisions of
this Declaration are declared to be severable.

Section 8. Captions. The captions of each Article
and Section hereof, as to the contents of each Article and Sec-
tion, are inserted only for convenience and are in no way to be
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construed as defining, limiting, extending, or otherwise modify-

ing or adding to the particular Article or Section to which they
refer.

Section 9. Preparer. This Declaration was prepared
by Wayne S. Hyatt, Hyatt & Rhoads, P.C., 2200 Peachtree Center

Harris Tower, 233 Peachtree Street, N.E., Atlanta, Georgia,
30303. '

Section 10. Conveyances of Common Property. The Asso-
ciation shall accept such conveyances of Common Property as are
made from time to time to the Association by Declarant.

Section 11. Perpetuities. If any of the covenants,
conditions, restrictions, or other provisions of this Declara-
tion shall be unlawful, void, or voidable for violation of the
rule against perpetuities, then such provisions shall continue
only until twenty-one (21) years after the death of the last

survivor of the now living descendants of Elizabeth, Queen of
England.

Section 12. 1Indemnification. The Association shall
indemnify every officer and director against any and all ex-
penses, including attorney's fees, imposed upon or reasonably
incurred by any officer or director in connection with any ac-
tion, suit, or other proceeding (including settlement of any
suit or proceeding, if approved by the then Board of Directors)
to which he or she may be a party by reason of being or having
been an officer or director. The officers and directors shall
not be liable for any mistake of judgment, negligent or other-
wise, except for their own individual willful misfeasance, mal-
feasance, misconduct, or bad faith. The officers and directors
shall have no personal liability with respect to any contract
or other commitment made by them, in good faith, on behalf of
the Association (except to the extent that such officers or di-
rectors may also be members of the Association), and the Asso-
ciation shall indemnify and forever hold each such officer and
director free and harmless against any and all liability to oth-
ers on account of any such contract or commitment. Any right
to indemnification provided for herein shall not be exclusive
of any other rights to which any officer or director, or for-
mer officer or director, may be entitled. The Associaton shall
maintain adequate general liability and officers' and directors'
liability insurance to fund this obligation, if such insurance
is reasonably available.

Section 13. Construction and Sale Period. Notwith-
standing any provisions contained in this Declaration to the
contrary, Declarant hereby expressly reserves unto itself and
its successors and assigns a non-exclusive, perpetual right,
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privilege, and easement with respect to the Community for the
benefit of Declarant, its successors, and assigns over, under,
in, and/or on the Community, without obligation and without
charge to Declarant, for the purposes of construction, instal-
lation, relocation, development, sale, maintenance, repair, re-
placement, use and enjoyment, and/or otherwise dealing with the
Community and any other property now owned or which may in the
future be owned by Declarant, (such other property is herein-
after referred to as "Additional Property"). The reserved ease-
ment shall constitute a burden on the title to the Community and
specifically includes, but is not limited to:

(a) the right of access, ingress, and egress for ve-
hicular and pedestrian traffic over, under, on, or in the Com-
munity; and the right to tie into any portion of the Community
with driveways, parking areas, and walkways; and the right to
tie into and/or otherwise connect and use (without a tap-on or
any other fee for so doing), replace, relocate, maintain, and
repair any device which provides utility or similar services,
including, without limitation, electrical, telephone, natural
gas, water, sewer, and drainage lines and facilities constructed
or .installed in, on, under, and/or over the Community; and

(b) the right to construct, install, replace, relo-
cate, maintain, repair, use, and enjoy signs, model residences,
and sales offices in the Community.

(c) No rights, privileges, and easements granted or
reserved herein shall be merged into the title of any property,
including, without limitation, the Community, but shall be held
independent of such title, and no such right, privilege, or
easement shall be surrendered, conveyed, or released unless and
until and except by delivery of a quit-claim deed from Declarant

releasing such right, privilege, or easement by express refer-
ence thereto.

(d) If these reserved easements are exercised without
annexing any Additional Property to the Community, the Owners of
the affected Additional Property shall share the costs, if any,
of using and maintaining utility and similar facilities, includ-
ing, without limitation, electrical, telephone, natural gas, wa-
ter, sewer, and drainage lines and facilities with the Owners
in the Community in the proportion that the number of completed
dwellings on the affected Additional Property bears to the total
number of completed dwellings upon the affected Additional Prop-
erty and the number of Units in the Community. The costs of
maintenance and repair of Community roads and driveways shall
likewise be apportioned to the affected Additional Property if
the only means of vehicular access to the affected Additional
Property is across the Community. For the purposes of this pro-
vision, a dwelling on the affected Additional Property shall be
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considered completed when a certificate of occupancy has been
granted or would be granted upon request. The allocation of
expenses and the collection therefor may be done on a monthly,
quarterly, or annual basis as may reasonably be determined by
the Association in accordance with this Declaration. If any of
the Additional Property is added to the Community, from the time
of the annexation, the sharing of costs and expenses and the use
of any property so added shall be governed by this Declaration,
rather than by these reserved easements.

Section 14. Contracts Executed During Declarant Con-
trol. All contracts or leases executed by or on behalf of the
Association prior to extinguishment of the Declarant's veto pow-
er shall contain a termination clause permitting the Association
to terminate the contract or lease at any time after extinguish-
ment of the Declarant's veto power, without cause and without
penalty, upon not more than ninety (90) days' written notice.

Section 15. Books and Records.

_ (a) Inspection by Members and Mortgagees. This Decla-
ration, the By-Laws, copies of rules and use restrictions, mem-
bership register, books of account, and minutes of meetings of
the members of the Board and of committees shall be made avail-
able for inspection and copying by any member of the Association
or by his duly appointed representative and by holders, insur-
ers, or guarantors of any first Mortgage at any reasonable time
and for a purpose reasonably related to his or her interest as
a member or holder, insurer, or guarantor of a first Mortgage at
the office of the Association or at such other reasonable place
as the Board shall prescribe.

(b) Rules for Inspection. The Board shall establish
reasonable rules with respect to:

(i) notice to be given to the custodian of the
records; :

(1i) hours and days of the week when such an
inspection may be made; and

(iii) payment of the cost of reproducing copies
of documents. : .

(c) Inspection by Directors. Every Director shall
have the absolute right at any reasonable time to inspect all
books, records, and documents of the Association and the phy-
sical properties owned or controlled by the Association. The
right of inspection by a Director includes the right to make

extra copies of documents at the reasonable expense of th
Association. ’
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Section 16. Audit. An audit of the accounts of the
Association shall be made annually in the manner as the Board
of Directors may decide; provided, however, after having re-
ceived the Board's audit at the annual meeting, the Class "A"
members, by a majority vote, may require that the accounts of
the Association be audited as a common expense by a public ac-
countant. Upon written request of any institutional holder of
a first Mortgage and upon payment of all necessary costs, such
holder shall be entitled to receive a copy of the annual audited

financial statement within ninety (90) days after the end of
each fiscal year.

Section 17. Notice of Sale or Lease. In the event an
Owner sells or leases his or her Unit, the Owner shall give to
the Association, in writing, the name of the purchaser or lessee

of the Unit and such other information as the Board may reason-
ably require.

Section 18. Title-holding Trust. In the event title
to any Unit is conveyed to a title-holding trust, under the
terms of which trust the powers of management, operation and
control of said Unit remain vested in the trust beneficiary or
beneficiaries, then said beneficiary or beneficiaries thereunder
from time to time shall be deemed the Owner or Owners of said
Unit and subject to all of the terms and provisions of this Dec-
laration and the By-Laws of the Association. No claims shall be
made against any such title-holding trustee personally for pay-
ment of any entering membership ‘fee, assessment, lien or other
charge created by this Declaration or said By-Laws, and the
trustee shall not be obligated to sequester funds or trust prop-
erty to apply in whole or in part against such entering member-
ship fee, assessment, lien or other charge; provided, however,
the amount of such entering membership fee, assessment, lien or
other charge shall continue to be a charge and lien upon each
Unit conveyed to said title-holding trust, and the joint and
several personal obligation of the beneficiaries of said trust
at the time any entering membership fee, assessment, lien or
other charge with respect to any such Unit became due and pay-
able, notwithstanding any transfers of the beneficial interest
of said trust, or any transfers of title to any such Unit.

Section 19. Exculpatory Clause. It is expressly un-
derstood and agreed by and between the parties hereto, anything
herein to the contrary notwithstanding, that each and all of the
representations, covenants, undertakings and agreements herein
made on the part of the Trustee while in form purporting to be
the representations, covenants, undertakings and agreements of
said Trustee are nevertheless each and every one of them, made
and intended not as personal representations, covenants, under-
takings and agreements by the Trustee or for the purpose or
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with the intention of binding said Trustee personally, but are
made and intended for the purpose of binding only that portion
of the trust property specifically described herein, and this
instrument is executed and delivered by said Trustee not in its
own right, but solely in the exercise of the powers conferred
upon it as such Trustee; and that no personal liability or per-
sonal responsibility is assumed by nor shall at any time be
asserted or enforceable against the Trustee or any of the bene-
ficiaries under said Trust Agreement, on account of this instru-
ment or on account of any representation, convenant, undertaking
or agreement of the said Trustee in this instrument contained,
either expressed or implied, all such personal 11ab111ty, if
any, being expressly waived and released.

IN WITNESS WHEREOF, the undersigned, being the duly ap-
pointed officers of Declarant herein, have executed this 1nstru-
ment and affixed the corporate seal this _f'T day of ‘# 7T,
19'*‘. .

SPRINGFIELD MARINE BANK as
Trustee under Trust #53-0961-2
dated March 15, 1978

Signed, sealed, and delivered
- in the presence of:

! o
. /// i Vgl
\ P e e e L Coe M

[T BN Gs ¢ -~ . AN G

WITNESS
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EXHIBIT "A"

Definitions

The following words, when used in this Declaration or
in any Supplementary Declaration (unless the context shall pro-
hibit), shall have the following meanings:

(a) "Association" shall mean and refer to The Rail
Meadows Homeowners Associlation, a nonprofit Illinois corpora-
tion, its successors and assigns.

(b) "By-Laws" shall refer to the By-Laws of The Rail
Meadows Homeowners Association, attached to this Declaration as
Exhibit "D" and incorporated therein by this reference.

(c) "Common Property" shall mean any and all real and
personal property and easements and other interests therein, to-
gether with the facilities and improvements located thereon, now
or hereafter owned by the Association for the common use and en-
joyment of the Owners.

(d) "Community" shall mean and refer to that certain
real property and interests therein described in Exhibit "B",
attached hereto, and (i) such additions thereto as may be made
by Declarant (or its Mortgagee or transferee, as provided in the
Declaration) by amendment or supplementary declaration of all
or any .portion of the real property described in Exhibit "C",
attached hereto; and (ii) such additions thereto as may be made

by the Association by amendment or supplementary declaration of
other real property.

(e) "Community-Wide Standard" shall mean the standard
of conduct, maintenance, or other activity generally prevailing
in the Community. Such standard may be more specifically deter-
mined by the Board of Directors of the Association.

(£) "Declarant" shall mean and refer to Springfield
Marine Bank as Trustee under Trust #53-0961-2 dated March 15,
1978, and the successors-in-title and assigns of Springfield
Marine Bank as Trustee under Trust #53-0961-2 dated March 15,
. 1978, provided any such successor-in-title or assign shall
acquire for the purpose of development or sale all or any
portion of the remaining undeveloped or unsold portions of the
real property described in Exhibit "B", attached hereto or in
Exhibit "C", attached hereto, and provided further, in the
instrument of conveyance to any such successor-in-title or
assign, such successor-in-title or assign is designated as the
YDeclarant" hereunder by the grantor of such conveyance, which
grantor shall be the "Declarant" hereunder at the time of such
conveyance; provided, further, upon such designation of such
successor Declarant, all rights of the former Declarant in and
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to such status as "Declarant" hereunder shall cease, it being
understood that as to all of the property described in Exhibit
"B", attached hereto, and in Exhibit "C",. attached hereto, which
is now or hereafter subjected to this Declaration, there shall
be only one person or legal entity entitled to exercise the

rights and powers of the "Declarant" hereunder at any one point
in time.

(g) "Eligible Votes" shall mean those available to be

cast under the Declaration, the By-Laws, or Illinois corporate
law.

(h) "Majority" means those eligible votes, Owners,
or other group as the context may indicate totalling more than
fifty (50%) percent of the total eligible number.

(i) "Mortgage" means any mortgage, deed to secure
debt, and any and all other similar instruments used for the
purpose of conveying or encumbering real property as security
for the payment or satisfaction of an obligation.

(3J) "Mortgagee" shall mean the holder of a Mortgage.

(k) ."Owner" shall mean and refer to the record own-
er, whether one or more Persons, of the fee simple title to any
Unit located within the Community, excluding, however, any Per-

son holding such interest merely as security for the performance
or satisfaction of any obligation.

(1) "Person” means any natural person, as well as a
corporation, joint venture, partnership (general or limited),
association, trust, or other legal entity.

(m) "Unit" shall mean a portion of the Community in-
tended for ownership and use as permitted. in this Declaration
and as shown on the plat for The Rail Meadows Homeowners Asso-
ciation, or amendments thereto, recorded in the Sangamon Coun-
ty, Illinois, land records. The ownership of each Unit shall
include, and there shall pass with each Unit as an appurtenance
thereto, whether or not separately described, all of-the right,
title, and interest of an Owner in the Common Property, which
shall include, without limitation, membership in the Associa-
tion. Each Unit shall for all purposes constitute real proper-
-ty which may be owned in fee simple and which may be conveyed,
transferred, or encumbered in the same manner as any other real
property. Each Owner shall be entitled to the exclusive owner-
ship and possession of his or her Unit, subject to this Decla-
ration. All air conditioning apparatus serving only one Unit
shall be a part of the Unit so served. Each Owner shall have
the right to lateral and subjacent support for his or her Unit,
and such right shall pass with the Unit.
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EXHIBIT B

PROPERTY SUBMITTED

PART OF THE SOUTH 1/2 OF SECTION 35, T. 17 N., R. 5 W. OF THE 3RD P.M. IN
SANGAMON COUNTY, ILLINOIS. SAID PART BEING FURTHER DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF SAID SECTION 35; THENCE S. 890 33' 54T
W. 1,828.64 FEET ALONG THE SOUTH LINE OF SECTION 35 TO A POINT ON A CURVE HAVING A
RADIUS OF 439.26 FEET AND ITS CENTER LOCATED N. 00 26' 06" W. FROM SAID POINT;
THENCE NORTHWESTERLY AIONG SAID CURVE 136.00 FEET; THENCE N. 720 41' 44" W.
355.66 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 746.20 FEET AND ITS CENTER
LOCATED N. 170 18' 16" E. FROM SAID POINT; THENCE NORTHWESTERLY ALONG SAID CURVE
462.34 FEET; THENCE N. 379 11' 42" W. 48.51 TO THE POINT OF BEGINNING; THENCE S.
520 48' 18" W. 130.00 FEET; THENCE N. 490 59' 57" W. 112.81 FEET; THENCE S.
589 37' 18" W. 206.13 FEET; THENCE S. 819 23' 48" W. 760.67 FEET; THENCE N.
119 13' 48" E. 530.94 FEET; THENCE S. 670 27' 36" E. 156.93 FEET; THENCE S.
840 53' 38" E. 245.10 FEET; THENCE N. 760 44' 24" E. 234.59 FEET; THENCE N.
400 39' 18" E. 115.48 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 388.10 FEET
AND ITS CENTER LOCATED N. 530 37' 20" E. FROM SAID POINT; THENCE SOUTHERLY ALONG
SAID CURVE 92.28 FEET; THENCE S. 500 00' 02" E. 74.08 FEET TO A POINT ON A CURVE
HAVING A RADIUS OF 686.20 FEET AND ITS CENTER LOCATED S. 390 59' 58" W. FROM
SAID POINT; THENCE SOUTHEASTERLY ALONG SAID CURVE 3.59 FEET; THENCE S. 420 48'
18" W. 36.60 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 447.46 FEET AND ITS
CENTER LUCATED N. 470 11' 42" W. FROM SAID POINT; THENCE SOUTHWESTERLY ALONG
SAID CURVE 301.39 FEET; THENCE S. 81° 23' 48" W. 257.95 FEET T0 A POINT ON A
CURVE HAVING A RADIUS OF 100.00 FEET AND ITS CENTER LOCATED N. 8° 36' 12" W.;
THENCE NORTHWESTERLY ALONG SAID CURVE 89.57 FEET TO A POINT ON A CURVE HAVING A
RADIUS OF 60.00 FEET AND ITS CENTER LOCATED S. 420 42' 52" W. FROM SAID POINT;
THENCE WESTERLY, SOUTHERLY AND EASTERLY AIONG SAID CURVE 242.24 FEET; THENCE N.
810 23' 48" E. 382.85 FEET TU A POINT ON A CURVE HAVING A RADIUS OF 507.46 FEET
AND ITS CENTER LOCATED N. 80 36' 12" W. FROM SAID POINT; THENCE NORTHEASTERLY
ALONG SAID CURVE 341.80 FEET; THENCE N. 420 48' 18" E. 36.60 FEET TO A POINT ON
A CURVE HAVING A RADIUS OF 686.20 FEET AND ITS CENTER LOCATED S. 45° 18' 38" W.
FROM SAID POINT; THENCE SOUTHEASTERLY AIONG SAID CURVE 89.76 FEET; THENCE S. 379

11' 42" E. 160.00 FEET TO THE POINT OF BEGINNING CONTAINING 7.51 ACRES, MORE OR
LBS. '
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EXHIBIT C
ADDITIONAL PROPERTY WHICH CAN BE UNILATERALLY SUBMITTED BY DECLARANT

Beginning at an iron pin monument, lying South 89° 33" 54" West, 1817.42 feet
from a lead plug monument, the Southeast Corner of Section 35, Township 17 North,
Range 5 West of the Third Principal Meridian, on the South Line of said Section 35;
thence South 89~ 33' 54" West, along the South Line of said Section, 280.63 feet, to
an iron pin monument ; thence North 0° 47' 57" West, 84.38 feet, to an iron pin monuzent;
thence North 72° 41' 42" West, 897.92 feet, to an iron pin monument; thence South
81° 23' 48" West, 875.85 feet, to an iron pin monument; thenge North 11 13' 48"
East, 1223.40 feet, to an iron pin monument; tgence North 11° 30' 12" West, 222.51
feet, to an iron pin monument; thence North 46 24' 28" East, 314.14 feet, to an
iron pin monument; thence South 41° 45' 19" East, 405.96 feet, to an iron pin
monument; thence North 89  55' 34" East, 683.47 feet, to an iron pin monument; thence
South 43~ 42' 36" East, 348.92 feet, to an iron pin monument; tgence South 7° 20

24" East, 141.58 feet, to an iron pin monument; thence South 74 34' 18" West,
180.49 feet, to an irom pin monument; thence North 72° 05' 52" West, 529.09 feet,

to an iron pin monument, thence South 6° 25' 25" West, 321.25 feet, to a concrete
monument ; thence South 50° 00' 02" East, 738.34 feet, to a concrete monument; thence
South 43~ 39' 45" East, 512.98 feet, to an iron pin monument; thence North 89
15' 15" East, 152.16 feet, to an iron pin monument; thence South 7° 30" 25" East,

90.81 feet, to the Point of Beginning, except that portion of said tract described on
Exhibit B,.situated in Sangamon County, Illinois.

ALSO, Easement Area No. 1 described as follows:

BEGINNING AT THE SOUTHEASI CORNER OF SAID SECTION 35; THENCE S. 890 33' 54"
W. 1,828.64 FEET ALONG THE SOUTH LINE OF SECTION 35 TO A POINT ON A CURVE HAVING A
RADIUS OF 439.26 FEET AND ITS CENTER LOCATED N. 0° 26' 06" W FROM SAID POINT;
THENCE NORTHWESTERLY ALONG SAID CURVE 136.00 FEET; THENCE N. 720 41' 44" W.
355.66 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 746.20 FEET AND ITS CENTER
LOCATED N. 17° 18' 16" E. FRUM SAID POINT; THENCE NORTHWESTERLY ALONG SAID CURVE .
462.34 FEET; THENCE N. 379 11' 42" W. 208.51 FEET T0 A POINT ON A CURVE HAVING A
RADIUS OF 686.20 FEET AND ITS CENTER LOCATED S. 520 48' 18" W. FROM SAID POINT;
THENCE NORTHWESTERLY AIONG SAID CURVE 89.76 FEET; THENCE S. 42° 48' 18" W. 36.60
FEET TO A POINT ON A CURVE HAVING A RADIUS OF 507.46 FEET AND ITS CENTER LOCATED
N. 479 11' 42" W. FROM SAID POINT; THENCE SOUTHWESTERLY ALONG SAID CURVE 341.80
FEET; THENCE S. 81° 23' 48" W. 382.85 FEET TU A POINT ON A CURVE HAVING A RADIUS
OF 60.00 FEET AND ITS CENTER LOCATED N. 8° 36' 12' W. FROM SAID POINT; THENCE
WESTERLY, NORTHERLY AND EASTERLY AIONG SAID CURVE 242.24 FEET TO A POINT ON A
CURVE HAVING A RADIUS OF 100.00 FEET AND ITS CENTER LOCATED N. 420 42' 52" E,
FROM SAID POINT; THENCE EASTERLY ALONG SAID CURVE 89.57 PEET; THENCE N. 810 23'
48" E. 257.95 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 447.46 FEET AND ITS
CENTER LOCATED N. 80 36' 12" W. FROM SAID POINT; THENCE NORTHEASTERLY ALONG SAID
CURVE 301.39 FEET; THENCE N. 420 48' 18" E. 36.60 FEET 'V A POINT ON A CURVE
HAVING A RADIUS OF 686.20 FEET AND ITS CENTER LOCATED S. 400 17' 57" W. FROM
SAID POINT; THENCE NORTHWESTERLY AIONG SAID CURVE 3.59 FEET; THENCE N. 500 00'
02" W. 74.08 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 388.10 FEET AND ITS
CENTER LOCATED N. 39° 59' 58" E. FROM SAID POINT; THENCE NORTHWESTERLY ALONG
SAID CURVE 92.28 FEET; THENCE N. 40° 39' 18" E. 61.87 FEET TO A POINT ON A CURVE
HAVING A RADIUS OF 328.10 FEET AND ITS CENTER LOCATED N. 56° 02' 51" E. FROM
SAID POINT; THENCE SOUTHEASTERLY AIONG SAID CURVE 91.90 FEET; THENCE S. 50° 00'
02' E. 74. 08 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 746.20 FEET AND ITS
CENTER LUCATED S. 390 59' 58" W. FROM SAID POINT; THENCE SOUTHEASTERLY ALONG
SAID CURVE 166.78 FEET; THENCE S. 37° 1l1' 42" E. 208.51 FEET TO A POINT ON A
CURVE HAVING A RADIUS OF 686.20 FEET AND ITS CENTER N. 520 48' 16" E. FROM SAID
POINT; THENCE SOUTHEASTERLY AIONG SAID CURVE 425.16 FEET; THENCE S. 729 41' 44"
E. 355.66 FEET TO A POINT ON A CURVE HAVING A RADIUS OF 379.26 FEET AND ITS CENTER
LOCATED N. 170 18' 18" E. FROM SAID POINT; THENCE SOUTHEASTERLY ALONG SAID CURVE
117.43 FEET; THENCE N. 890 33' 54" E. 1, 829 07 FEET TO THE EAST LINE OF SECTION
35; THENCE S 0° 01' 27" E. 60.00 FEET TO THE POINT OF BEGINNING CONTAINING 5.72
ACRES MORE OR LESS, EXCLUSIVE OF THAT PART AIONG THE EAST LINE OF SECTION 35 NOW
BEING USED FOR ROADWAY PURPOSES. i 1nAQ24Y
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EXHIBIT "D"

BY-LAWS
OF

THE RAIL MEADOWS HOMEOWNERS ASSOCIATION

HYATT & RHOADS, P.C.

Attorneys
2200 Peachtree Center Harris Tower 1275 K Street, N.W.
Atlanta, Georgia 30303 Washington, D.C. 20006
(404) 659-6600 (202) 488-4418

1725 Central Savings Tower
San Diego, California 92101
~ (619) 232-0811
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BY-LAWS
OF
THE RAIL MEADOWS HOMEOWNERS ASSOCIATION

Article I
Name, Membership, Applicability, and Definitions

, Section 1. Name. The name of the Association shall be
The Rail Meadows Homeowners Association, Inc. (hereinafter some-
times referred to as the "Association").

Section 2, Membership. The Association shall have two
(2) classes of membership, Class "A" and "B", as is more fully
set forth in that Declaration of Covenants, Conditions, and Re-
strictions for The Rail Meadows Homeowners Association, (this
Declaration, as amended, renewed, or extended from time to time,
is hereinafter sometimes referred to as the "Declaration" ), the

terms of which pertaining to membership are specifically incor-
porated by reference herein.

Section 3. Definitions. The words used in these By-
Laws shall have the same meaning as set forth in the Declara-
tion, unless the context shall prohibit.

Article II
Association: - Meetings, Quorum, Voting, Proxies

Section 1. Place of Meetings. Meetings of the Asso-
ciation shall be held at the principal office of the Associa-
tion or at such other suitable place convenient to the members
as may be designated by the Board of Directors, either in the
Community or as convenient thereto as possible and practical.

Section 2. First Meeting and Annual Meetings. An an-
nual or special meeting shall be held within one (1) year from
the date the Declaration is recorded. Annual meetings shall be
set by the Board so as to occur no later than sixty (60) days
after the close of the Association's fiscal year. If the day
for the annual meeting of the members is a legal holiday, the
meeting will be held at the same hour on the first day fol-

lowing which is not a legal holiday (excluding Saturday and
Sunday) .

Section 3. Special Meetings. The President may call
special meetings. In addition, 1t shall be the duty of the
President to call a special meeting of the Association if so
directed by resolution of a Majority of the Board of Directors
or upon a petition signed by at least twenty-five (25%) percent
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of the Class "A" members. The notice of any special meeting
shall state the date, time, and place of such meeting and the
purpose thereof. No business shall be transacted at a special
meeting, except as stated in the notice.

Section 4. Notice of Meetings. It shall be the duty
of the Secretary to mail or to cause to be delivered to the
Owner of record of each Unit a notice of each annual or special
meeting of the Association stating the purpose of the special
meeting, as well as the time and place where it is to be held.
If an Owner wishes notice to be given at an address other than
his or her Unit, he or she shall have designated by notice in
writing to the Secretary such other address. The mailing or
delivery of a notice of meeting in the manner provided in this
Section shall be considered service of notice. Notices shall

be served not less than ten (10) nor more than thirty (30) days
before a meeting.

Section 5. Waiver of Notice. Waiver of notice of a
meeting of the members shall be deemed the equivalent of proper
notice. Any member may, in writing, waive notice of any meeting
of the members, either before or after such meeting. Attendance
at a meeting by a member, whether in person or by proxy, shall
be deemed waiver by such member of notice of the time, date, and
place thereof, unless such member specifically objects to lack
of proper notice at the time the meeting is called to order.

Section 6. Adjournment of Meetings. If any meetings
of the ‘Association cannot be held because a quorum is not pres-
ent, a Majority of the members who are present at such meeting,
either in person or by proxy, may adjourn the meeting to a time
not less than five (5) nor more than thirty (30) days from the
time the original meeting was called. At such adjourned meet-
ing at which a quorum is present, any business which might have
been transacted at the meeting originally called may be trans-
acted without further notice. ‘

Section 7. Voting. The voting rights of the members
shall be as set forth in the Declaration, and such voting rights
are specifically incorporated herein.

Section 8. Proxies. At all meetings of members, each
member may vote in person or by proxy. All proxies shall be
in writing, dated, and filed with the Secretary before the ap-
pointed time of each meeting. Every proxy shall be revocable
and shall automatically cease upon conveyance by the member of
his or her Unit, or upon receipt of notice by the Secretary of
the death or judicially declared incompetence of a member, or
of written revocation, or upon the expiration of eleven (1l1)
months from the date of the proxy.
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Section 9. Quorum. The presence, in person or by
proxy, of twenty-five (25%) percent of the Owners of Units to
which eligible votes appertain shall constitute a quorum at
all meetings of the Association. The members present at a duly
called or held meeting at which a quorum is present may continue
to do business until adjournment, notwithstanding the withdrawal
of enough members to leave less than a quorum.

: Article III :
Board of Directors: Number, Powers, Meetings

A. Composition and Selection.

Section 1. Governing Body; Composition. The affairs
of the Association shall be governed by a Board of Directors.
Except as provided in Section 2 of this Article, the Directors
must reside in the Community and shall be members or spouses of
such members; provided, however, no Person and his or her spouse
may serve on the Board at the same time.

Section 2. Directors Appointed by Declarant. Except
as provided in Section 6 of this Article, the Directors shall
be selected by the Declarant acting in its sole discretion and
shall serve at the pleasure of the Declarant, so long as the
Class "B" membership exists as set forth in the Declaration, un-
less the Declarant shall earlier surrender this right to select
Directors. The Directors selected by the Declarant need not be
Owners .or residents in the Community. The names of the initial
Directors selected by the Declarant are set forth in the Arti-
cles of Incorporation of the Association.

. Section 3. Veto. From the termination of the Class
"B" membership, the Declarant shall have a veto power over all
actions of the Board, as is more fully provided in this Section.
'This power shall expire when the Class "A" votes, other than
those Owners formerly owning Class "B" votes, equals one hundred
forty-five (145) or May 1, 1995, whichever occurs first, unless
earlier surrendered. This veto power shall be exercisable only
by Declarant, its successors, and assigns who specifically take

this power in a recorded instrument. The veto shall be as
follows: '

No action authorized by the Board of Directors shall
become effective, nor shall any action, policy, or program be
implemented until and unless:

(a) Declarant shall have been given written notice of
all meetings and proposed actions to be approved at meetings by
certified mail, return receipt requested, or by personal deliv-
ery at the address it has registered with the Secretary of the

-3-
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Association, as it may change from time to time, which notice
shall comply with the provisions of these By-Laws regarding no-
tice of regular and special meetings of the Directors and which
notice shall, except in the case of the regular meetings held
pursuant to the By-Laws, set forth in reasonable particularity
the agenda to be followed at the meeting; and

- (b) Declarant shall be given the opportunity at any
such meeting to join in or to have its representatives or agents
join in discussion from the floor of any prospective action,
policy, or program to be implemented by the Board or the Asso-
ciation. Declarant and its representatives or agents shall make
its concerns, thoughts, and suggestions known to the members of
the Association and/or the Board. At such meeting, Declarant
shall have and is hereby granted a veto power over any such ac-
tion, policy, or program authorized by the Board of Directors
and to be taken by the Board. The veto may be exercised by
Declarant, its representatives, or agents at the meeting held
pursuant to the terms and provisions hereof. Any veto power

shall not extend to the requiring of any action or counterac-
tion on behalf of the Board.

Section 4. Number of Directors. The initial Board
shall consist of three (3) members provided that the Board by
vote of its members may expand to five (5) or seven (7) members.

Section 5. Nomination of Directors. Elected Directors
shall be nominated from the floar and may also be nominated by a
Nominating Committee, if such a committee is established by the
Board. All candidates shall have a reasonable opportunity to

communicate their qualifications to the members and to solicit
votes.

Section 6. Election and Term of Office. Notwithstand-
ing any other provision contained herein:

(a) Within thirty (30) days after the time Class "A"
Members other than the Declarant are equal to or greater than
thirty-eight (38), the Association shall call a special meeting
to be held at which Members other than the Declarant shall
elect one of the Directors. The Director so elected shall not
be subject to removal by the Declarant acting alone and shall
be elected for the shortest term available.

Within thirty (30) days after the time Class "A" Mem-
bers other than the Declarant are equal to or greater than
eighty (80), the Association shall call a special meeting to be
held at which Members other than the Declarant shall elect an
additional director for a total of two (2) of the Directors.



The Directors so elected shall not be subject to removal by

Declarant acting alone and shall be elected for the shortest
terms available.

(b) At annual meetings of the membership thereafter,
Directors shall be elected. All eligible members of the Asso-
ciation shall vote on all Directors to be elected, and the can-
didate(s) receiving the most votes shall be elected; provided,
however, those Directors serving at the time of the first annual

meeting after the termination of the Class "B" membership shall
serve the remainder of their terms.

"The term of one (1) Director shall be fixed at one (1)
year, the term of one (1) Director shall be fixed at two (2)
years, and the term of one (l) Director shall be fixed at three
(3) years. At the expiration of the initial term of office of
each respective member of the Board of Directors, a successor
shall be elected to serve for a term of three (3) years. The
members of the Board of Directors shall hold office until

their respective successors shall have been elected by the
Association.

(c) The Declarant, in its sole discretion, may call
meetings earlier than required herein and/or may permit Class

"A" members to elect a larger number of Directors at any meeting
than required herein.

Section 7. Removal of :Directors. At any regular or
- special meeting of the Association duly called, any one or more
of the members of the Board of Directors may be removed, with
or without cause, by a Majority vote of the Class "A" members
and a successor may then and there be elected to fill the va-
cancy thus created. A Director whose removal has been proposed
by the Owners shall be given at least ten (10) days' notice of
the calling of the meeting and the purpose thereof and shall be
given an opportunity to be heard at the meeting. Additionally,
any Director who has three (3) consecutive unexcused absences
from Board meetings or who is delinquent in the payment of an
assessment for more than twenty (20) days may be removed by a
Majority vote of the Directors at a meeting, a quorum being

present. This Section shall not apply to Directors appointed
by Declarant.

. Section 8. Vacancies. Vacancies in the Board of Di-
rectors caused by any reason, excluding the removal of a Direc-
tor by vote of the Association, shall be filled by a vote of
the Majority of the remaining Directors, even though less than
a quorum, at any meeting of the Board of Directors. Each Per-
son so selected shall serve the unexpired portion of the term.
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B. Meetings.

Section 9. Organization Meetings. The first meeting
of the members of the Board of Directors following each annual
meeting of the membership shall be held within ten (10) days

thereafter at such time and place as shall be fixed by the
Board.

Section 10. Regular Meetings. Regular meetings of
the Board of Directors may be held at such time and place as
shall be determined from time to time by a Majority of the Di-
rectors, but at least four (4) such meetings shall be held dur-
ing each fiscal year with at least one (1) per calendar quarter.

Notice of the regular schedule shall constitute sufficient no-
tice of such meetings.

Section 1ll. Special Meetings. Special meetings of
the Board of Directors shall be held when requested by the Pres-
ident, Vice President or by any two (2) Directors. The notice
shall specify the time and place of the meeting and the nature
of any special business to be considered. The notice shall be
given to each Director by one of the following methods: (a)
by personal delivery; (b) written notice by first class mail,
postage prepaid; (c) by telephone communication, either direct-
ly to the Director or to a Person at the Director's home or of-
fice who would reasonably be expected to communicate such notice
promptly to the Director; or (d) by telegram, charges prepaid.
All such notices shall be given or sent to the Director's ad-
dress or telephone number as shown on the records of the Asso-
ciation. Notices sent by first class mail shall be deposited
into a United States mailbox at least four (4) days before the
time set for the meeting. Notices given by personal delivery,
telephone, or telegraph company shall be given at least forty-
eight (48) hours before the time set for the meeting.

Section 12. Waiver of Notice. The transactions of any
meeting of the Board of Directors, however called and noticed
or wherever held, shall be as valid as though taken at a meet-
ing duly held after regqular call and notice, if (a) a quorum is
present, and (b) either before or after the meeting, each of
the Directors not present signs a written waiver of notice, a
- consent to holding the meeting, or an approval of the minutes.
The waiver of notice or consent need not specify the purpose of
the meeting. Notice of a meeting shall also be deemed given to
any Director who attends the meeting without protesting before
or at its commencement about the lack of adequate notice.

Section 13. Quorum of Board of Directors. At all
meetings of the Board of Directors, a Majority of the Directors
shall constitute a quorum for the transaction of business, and
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the votes of a Majority of the Directors present at a meeting
at which a quorum is present shall constitute the decision of
the Board of Directors. A meeting at which a quorum is initial-
ly present may continue to transact business, notwithstanding
‘the withdrawal of Directors, if any action taken is approved by
at least a Majority of the required quorum for that meeting. If
any meeting cannot be held because a quorum is not present, a
Majority of the Directors who are present at such meeting may
adjourn the meeting to a time not less than five (5) nor more
than thirty (30) days from the time that the original meeting
was called. At such adjourned meeting at which a quorum is
present, any business which might have been transacted at the

meeting originally called may be transacted without further
notice.

Section 14. Compensation. No Director shall receive
any compensation from the Association for acting as such unless
approved by a Majority of the Class "A" members.

Section 15. Open Meetings. All meetings of the Board
shall be open to all members, but members other than Directors
may not participate in any discussion or deliberation unless
expressly so authorized by the Board.

Section 16. Executive Session. The Board may adjourn
a meeting and reconvene in executive session to discuss and vote
upon personnel matters, litigation in which the Association is
or may become involved, and orders of business of a similar na-
ture. ‘The nature of any and all business to be considered in
executive session shall first be announced in open session.

Section 17. Action Without A Formal Meeting. Any
action to be taken at a meeting of the Directors or any action
that may be taken at a meeting of the Directors may be taken
without a meeting if a consent in writing, setting forth the
action so taken, shall be signed by all of the Directors.

C. Powers and Duties.

Section 18. Powers. The Board of Directors shall be
responsible for the affairs of the Association and shall have
all of the powers and duties necessary for the administration
of the Association's affairs and, as provided by law, may do
all acts and things as are not by the Declaration, Articles, or
these By-Laws directed to be done and exercised exclusively by
the members. 1In addition to the duties imposed.by these By-Laws
or by any resolution of the Association that may hereafter be
adopted, the Board of Directors shall have the power to and be

responsible for the following, in way of explanation, but not
limitation:
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(a) preparation and adoption of an annual budget in
which there shall be established the contribution of each Owner
to the common expenses;

(b) making assessments to defray the common expenses,
establishing the means and methods of collecting such assess-

ments, and establishing the period of the installment payments
of the annual assessment;

(c) providing for the operation, care, upkeep, and
maintenance of all areas which are the maintenance responsibil-
ity of the Association;

(d) designating, hiring, and dismissing the person-
nel necessary for the operation of the Association and, where
appropriate, providing for the compensation of such personnel
and for the purchase of equipment, supplies, and material to be
used by such personnel in .the performance of their duties;

(e) collecting the assessments, depositing the pro-
ceeds thereof in a bank depository which it shall approve, and
using the proceeds to administer the Association;

(f£) making and amending use restrictions and rules
and regulations;

(g) opening of bank accounts on behalf of the Associa-
tion and designating the signatories required;

(h) enforcing by legal means the provisions of the
Declaration, these By-Laws, and the rules and regulations
adopted by it, and bring any proceedings which may be in-

stituted on behalf of or against the Owners concerning the
Association;

(i) obtaining and carrying insurance against casual-
ties and liabilities, as provided in the Declaration, and paying
the premium cost thereof;

(3) paying the cost of all services rendered to the

Association or its members which are not directly chargeable to
Owners;

(k) keeping books with detailed accounts of the re-
ceipts and expenditures affecting the Association and its admin-
istration, and specifying the maintenance and repair expenses
and any other expenses incurred; and

(1) contracting with any Person for the performance of
various duties and functions. The Board shall have the power to
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enter into common management agreements with trusts, condomin-
iums, or other associations. Any and all functions of the Asso-

ciation shall be fully transferable by the Board, in whole or in
part, to any other entity.

Section 19. Management Agent. The Board of Directors
may employ for the Association a professional management agent
or agents at a compensation established by the Board of Direc-
tors to perform such duties and services as the Board of Direc-
tors shall authorize. The Declarant or an affiliate of the De-
clarant may be employed as managing agent or Manager. The term
of any management agreement shall not exceed one (l) year and
shall be subject to termination by either party, without cause
and without penalty, upon ninety (90) days' written notice.

Section 20. Borrowing. The Board of Directors shall
have the power to borrow money for the purpose of repair or res-
toration of the Common Property and facilities without the ap-
proval of the members of the Association; provided, however,
the Board shall obtain membership approval in the same manner
as for special assessments, in the event that the proposed bor-
rowing is for the purpose of modifying, improving, or adding
amenities, and the total amount of such borrowing exceeds or

would exceed Ten Thousand ($10,000.00) Dollars outstanding debt
at any one time.

Section 21. Fining Procedure. The Board shall not
impose a fine (a late charge shall not constitute a fine) unless
and until the following procedure is followed:

(a) Demand. Written demand to cease and desist from

an alleged violation shall be served upon the alleged violator
specifying:

(i) the alleged violation;

(ii) the action required to abate the violation;
and

(iii) a time period, not less than ten (10) days,
during which the violation may be abated without further sanc-
tion, if such violation is a continuing one, or a statement that
any further violation of the same rule may result in the imposi-
tion of a fine, if the violation is not continuing. The Board
or its designee may demand immediate abatement in such circum-

stances which, in the Board's determination, pose a danger to
safety or property.

(b) Notice. Within twelve (12) months of such de-
mand, if the violation continues past the period allowed in the
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demand for abatement without penalty, or if the same rule is

subsequently violated, the Board may, upon notice, impose a
fine. The notice shall state:

(1) the nature of the alleged violation;

(ii) that the alleged violator may, within ten

(10) days from the date of the notice, request a hearing regard-
ing the fine;

(iii) that any statements, evidence, and wit-

nesses may be produced by the alleged violator at the hearing;
and

(iv) that all rights to have the fine reconsid-
ered are waived if a hearing is not requested within ten (10)
days of the date of the notice.

(c) Hearing. If a hearing is requested, it shall
be held before the Board in executive session, and the alleged
violator shall be given a reasonable opportunity to be heard.

The minutes of the meeting shall contain a written statement of-
the results of the‘hearing.

Section 22. Common or Interested -Directors. Each
member of the Board shall exercise his or her powers and duties
in good faith and with a view to the interests of the Associa-
tion. No contract or other transaction between the Association
and any of its directors, or between the Association and any
corporation, firm, or Association (including the Declarant) in
which any of the Directors of the Association are directors or
officers or are pecuniarily or otherwise interested, is either
void or voidable because any such Director is present at the
meeting of the Board of Directors or any committee thereof which
authorizes or approves the contract or transaction, or because
his vote is counted for such purpose, if any of the conditions
specified in any of the following subparagraphs exist:

(a) The fact of the common directorate or interest is
disclosed or known to the Board or a majority thereof or noted
in the minutes, and the Board of Directors authorizes, approves,
or ratifies such contract or transaction in good faith by a vote
sufficient for the purpose; or

(b) The fact that the common directorate or interest
is disclosed or known to at least a majority of the members of
the Association and the members approve or ratify the contract

or transaction in good faith by a vote sufficient for the pur-
pose; or

-10-

#349330



(c) The contract or transaction is commercially rea-
sonable to the Association at the time it is authorized, rati-
fied, approved, or executed.

Any common or interested Director may be counted in
determining presence of a quorum at any meeting of the Board or
committee thereof which authorizes, approves, or ratifies any
contract or transaction but shall not vote on the specific is-

sue or issues in which he or she has a common interest in the
outcome.

Article IV
Officers

Section 1. Officers. The officers of the Association
shall be a President, Vice President, Secretary, and Treasurer.
Any two or more offices may be held by the same Person, except-
ing the offices of President and Secretary. The President and

Treasurer shall be elected from among the members of the Board
of Directors.

Section 2. Election, Term of Office, and Vacancies.
The officers of the Association shall be elected annually by the
Board of Directors at the first meeting of the Board of Direc-
tors following each annual meeting of the members. A vacancy
in any office arising because of death, resignation, removal,

or otherwise may be filled by the Board of Directors for the
unexpired portion of the term. ;

Section 3. Removal. Any officer may be removed by
the Board of Directors whenever, in its judgment, the best in-
terests of the Association will be served thereby.

Section 4. President. The President shall be the
chief executive officer of the Association and shall preside at
all meetings of the Association and of the Board of Directors.
The President shall have all the general powers and duties which
are incident to the office of the president of a corporation or-
ganized under the Illinois Not-For-Profit Code.

Section 5, Vice President. The Vice President shall
act in the President's absence and shall have all powers, du-

ties, and responsibilities provided for the President when so
acting. .

Section 6. -Secretary. The Secretary shall keep the
minutes of all meetings of the Association and of the Board of

Directors and shall have charge of such books and papers as the
Board of Directors may direct and shall, in general, perform
all duties incident to the office of the secretary of a corpo-
ration organized in accordance with Illinois law.
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Section 7. Treasurer. The Treasurer shall have the
responsibility for the Association's funds and securities and
shall be responsible for keeping full and accurate financial
records and books of account showing all receipts and disburse-
ments, for preparing all required financial statements and tax
returns, and for the deposit of all monies and other valuable
effects in the name of the Association or the managing agent in

such depositories as may from time to time be designated by the
Board of Directors.

Section 8. Resignation. Any officer may resign at
any time by giving written notice to the Board of Directors, the
President, or the Secretary. Such resignation shall take effect
on the date of the receipt of such notice or at any later time
specified therein, and unless otherwise specified therein, the

acceptance of such resignation shall not be necessary to make
it effective.

Article V
Committees

Section 1. General. Committees to perform such tasks
and to serve for such periods as may be designated by the Board
are hereby authorized. Each committee shall be composed and
shall operate in accordance with the terms of the resolution of

the Board of Directors designating the committee or with rules
adopted by the Board of Directors.

Article VI
Miscellaneous

Section 1. Fiscal Year. The fiscal year of the Asso-
ciation shall be determined by resolution of the Board. 1In the
absence of such a resolution, the fiscal year shall be the cal-
endar year. ‘

Section 2. Parliamentary Rules. Roberts-Rules of
Order (current edition) shall govern the conduct of all Associa-
tion proceedings, when not in conflict with Illinois law, the
Articles of Incorporation, the Declaration, these By-Laws, or
a ruling made by the Person presiding over the proceeding.

Section 3. Conflicts. If there are conflicts or in-
consistencies between the provisions of Illinois law, the Arti-
cles of Incorporation, the Declaration, and these By-Laws, the
provisions of Illinois law, the Declaration, the Articles of
Incorporation, and the By-Laws (in that order) shall prevail.

Section 4. Amendment. The provisions of the Declara-
tion applicable to amendment of that instrument shall apply to
any amendment to these By-Laws.
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